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September 21, 202l
RE: NAC 213.518(1) Wocrkshop Comments

Nevada Board of Porole Commissionecs:

Thank you for holding this NAC 213.518(1) workshop in
response to my NRC X[3.518 NRS 233B.100 Petition. I have reviewed
the proposed NAC 213.518(1) fanguage and, while it is a step in
the correct direction, the amendment falls short of what is needed
to correct the legal issves within NAC 213.516(1).

NRS Chapter 233B grants the Board avthority to adopt, file,

amend and repeal Nevada Administrotive Codes. NRS 1338.04o())
provides:

To the extent avthoriazed by the statvtes

app licable o (¥, each agency may adopt
reasonable regulations Yo aid it 10 carfying
ovt the functions ass ianed to i+ by law and
shall adopt such regulations as are nices.mry
to the progef exec oY on of those functions.

.+« JIn every instance, the power to adopt .
regulations’ Yo cacry out a particvior function,
5 limited sy the teems of Yhe 3ran+ o¥ aufkor.-l’y
pursvant Yo which the function Was assigned.

Under the proposed amendment, NaL 213, S18(1) wouvld reod:

Adter establishing an jnitial assessment
regarding Whethee to g rant parole pursvant o
NBC 213,716, the Board will considec fhe
Factors tondained in NRS 213,10885 and MRS
g-lj.loqq_ﬂ.ntl may tonsider additional
aggravating and mitigating factors To
determine whether to gfan pa.role to o
prisonecr.

Tn three unigue bays, the peoposed NAC 203.518(1) lanpuage exceeds

the 3ra-n+ of avthority given to the Board in NRS ’-\-RE{?%HVED
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First, NAC 213.518(1) wovld s+ill rely on the WAC 213.516
initial assessment to determine when the Boacd can execote NAC
L13.518, 10 of the IS NAC 213.516 (nitial assessment cesulds
grant or deny parcle withovt any execution of NAC 213.518. The
issve pectaining to NAC 213.518(1)"s dependency on NAC 213,516

lies in NRS 213.10885. NRS 213.10885 s an enﬁbling statvte o¥
NAC 213.518 and Prov:'d&.r N Per'l'ine,n-f Pa.r'-l".

2. In establishing the standards, the
Boacrd shall consider ... a|| other factors
which arg relevant in determining +the |
probability that a convicted pecson will live
and cemain at liberty withovt viglating the
law (f pacole is granted or continuved. The
ofther Sfactocs the Boord considecs must
include, but are not limited 4o:

o The Severd’y a'i:' the Crime 60mmi++ed;

(b) The criminal history of the person;

_ CcY Any disciplinary action teken
against the person while incarcerated;

(d) Any previous pafole violations oc
failures; .

(e) Any potential Yhreat +o society oc
te the convicted persen; and

. (¥) The length of his or her
incocceratrion,

By stating “[T]he Board shall...™, NRS 2(3.10885(2) mandates
the Board consider “[A]II other Factors which are relevant, ., 2 In

the case of Anselmo v. Bishee, 396 P.3d 848 (Nev. 2017), the

Nevada Supreme Lourt defined “relevant™ as meaning "a.ppifco.hle“.
Therefore, any foctor that applies 4o a prisoner must be
considered by the Board.

Under The curcent and proposed language, NAC XL[3.518(1) being
dependent vpon NAL 13,506 does not confocm to the Legislature's
NAS 213.10885(2)- (1) (F) mandate. Every time the NAC 213.516
ini¥ial assessment does not order NAC L13.518 factor

tonsidecation, NAL 213.518(1) impermissibly allows for the Board

-1~



to J‘kip considecation of every applicable NAC X13.518(2) & (3)
factor, and, with the amendment, all 6 oF the enumerated Factors
contained in MRS X13.10885(2)(a) - (F).

Per MRS 233B.0Y0(1), the Board s limited in its avthority #o
adept regulations pursvant fo the requicements of applicoble
Statvtes. NRS L13.10885(*) is a.ppl.‘aa.ble, and rsquires the Board to
consider all celevant factors, including those contained in NRS
213.10885(2) (o) ~ (£). For these reasons, the Board must consider
every NAC 213.518 factor thot applies to a prisoner every Hme
that prisoner (s considered for pacole.

To Fix this issve, vac 213.518(1)"'s dependency on the NAC
213. 516 init;al assessment must be repecied,

Second, the NAC 212.518(1V) amendment wovld continve 4o leave
MAC 202.518(2) & (3) factor considecation discretionary when the
Board executes NAC L13.518. By refaining the NAC 213.518(1)
longuage “[M_]a.y considec odditional a‘garqva.fu'r{g and l"\i.'l';ja.‘!'l'n‘g
factors, .., " the Board leaves considecation of those Factors as a
choice,

As previously stated, NRs 213,10885(1) states that all
relevant factors shall be consideced, therefore, the Board does
not 3&‘1‘ to choose which NAC 212.518(2) & (3) factors it wishes to
tonsidec or not consider. If an NRC 212. S8 factor is relevant,
meaning applicable, the Board does not legally hove a choice. The
factor must be considered. Again, pel NRS 2330.040(1), the Boarad
is {imited (n ity avihority Yo adept regulations quecsvant Yo the
requirements of applicable statutes.

To Fix this issve, the words "rnay considec additional” in NAL

213.518(1) Shovld be r&‘:la.ced with “relevant™,
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Third, NRs 212.10888(1) provides, in part: “The LBoa.rJ'S]
standards must be based uvpon objective criteria for determining
the pecson's probabilify of success on parole.” Presently and
Under the proposed amendment, os Use of the word “may” makes NAC
112.518(2) & (3) ¥factor considecation absolvtely disccetionary,
NAC 213.518 does not contain langvage stating when or how the
Roard considers any MAC 213, 518(2) or (3) factor.

Discretionary factor consideration is svbjective, the
opposite oF objective, Per the Legislative intent of MRS
a13.(08685(1), any interested pecson should be able Yo read the
Boacd's NACs and defermine whether a prisoner should be granted or
denied parele. Without specifying when or how any NAC L13.516(2)
ot (3) factor is Yo be considered, i+ is literally impossible for
anyone, inoludina the Boacd at Iar3e, to determine i o prisoner
Should be grantad or denied parole as each pacole consideration
witl be influenced by the subjective bias of the participating
Board members, Once agoin, per MRS 232B.040(1), the Board is
limited in 1ts avthor ity to adopt reﬁu|a+fons pursvant to the
requirements of applicable statutes.

To $ix this (ssve, the Board must adopt NAC 212.5(8 langvage
specifying when and how NAC 212.518 Foctocs are to be considered,

Vit mately, the Board re,cagn{z.ins that thece ace mandatory
elements o NRS 217.10885 and NRS 212, 1089 is an improvement in
VAC 213.5(8(1)'s longuage. However, For Yhe ressons discussed in
this submission, i+ is insufficient. The Legisiature decides What
the Board (s cequired Yo do. The curcent and proposed NAC
213.518L1) langvage does not meot those requirements. The Board



hos a duty to comply with its statutery obligations. Judging law
breakers through a process, vhich itsel®, breaks laws, does not

bring justice to Nevada's vigtims, it only creates more.

bram. Jt—

Evan Grant



